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must be conducted at arm’s length and
in the interest of the credit union.

(d) Regulatory Flexibility Program.
Federal credit unions that qualify for
the Regulatory Flexibility Program
provided for in part 742 of this chapter
are exempt from the five percent limi-
tation described in paragraph (a) of
this section. For Federal credit unions
eligible for the Regulatory Flexibility
Program that subsequently lose eligi-
bility:

(1) Section 742.8 of this chapter pro-
vides that NCUA may require the cred-
it union to divest any existing fixed as-
sets for substantive safety and sound-
ness reasons; and

(2) The credit union may not make
any new investments in fixed assets if,
after the investment, the credit union’s
total investments in fixed assets would
exceed the five percent limitation de-
scribed in paragraph (a) of this section.
The regional director may waive this
prohibition to allow for new invest-
ments.

(e) Definitions—As used in this sec-
tion:

(1) Abandoned premises means real
property previously used to transact
credit union business but no longer
used for that purpose and real property
originally acquired for future expan-
sion for which the credit union no
longer contemplates such use.

(2) Fixed assets means premises, fur-
niture, fixtures and equipment.

(38) Furniture, firtures, and equipment
means all office furnishings, office ma-
chines, computer hardware and soft-
ware, automated terminals, and heat-
ing and cooling equipment.

(4) Investments in fixed assets means:

(i) Any investment in improved or
unimproved real property which is
being used or is intended to be used as
premises;

(ii) Any leasehold improvement on
premises;

(iii) The aggregate of all capital and
operating lease payments on fixed as-
sets, without discounting commit-
ments for future payments to present
value; and

(iv) Any investment in furniture, fix-
tures and equipment.

(5) Immediate family member means a
spouse or other family members living
in the same household.
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(6) Premises means any office, branch
office, suboffice, service center, park-
ing lot, other facility, or real estate
where the credit union transacts or
will transact business.

(7) Senior management employee means
the credit union’s chief executive offi-
cer (typically this individual holds the
title of President or Treasurer/Man-
ager), any assistant chief executive of-
ficers (e.g., Assistant President, Vice
President or Assistant Treasurer/Man-
ager) and the chief financial officer
(Comptroller).

(8) Shares means regular shares, share
drafts, share certificates, other sav-
ings.

(9) Retained earnings means undivided
earnings, regular reserve, reserve for
contingencies, supplemental reserves,
reserve for losses, and other appropria-
tions from undivided earnings as des-
ignated by management or the Admin-
istration.

[69 FR 58042, Sept. 29, 2004]

§701.37 Treasury tax and loan deposi-
taries; depositaries and financial
agents of the Government.

(a) Definitions. (1) Treasury Tax and
Loan (TT&L) Remittance Account
means a nondividend-paying account,
the balance of which is subject to the
right of immediate withdrawal, estab-
lished for receipt of payments of Fed-
eral taxes and certain United States
obligations under United States Treas-
ury Department regulations.

(2) TT&L Note Account means an ac-
count subject to the right of immediate
call, evidencing funds held by deposi-
taries electing the note option under
United States Treasury Department
regulations.

(3) Treasury General Account means an
account, established under TUnited
States Treasury Department regula-
tions, in which a zero balance may be
maintained and from which the entire
balance may be withdrawn by the de-
positor immediately under all cir-
cumstances except closure of the credit
union.

(4) U.S. Treasury Time Deposit—Open
Account means a nondividend-bearing
account, established under TUnited
States Treasury Department regula-
tions, which generally may not be
withdrawn until the expiration of 14
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days after the date of the United
States Treasury Department’s written
notice of intent to withdraw.

(b) Subject to regulation of the
United States Treasury Department, a
Federal credit union may serve as a
Treasury tax and loan depositary, a de-
positary of Federal taxes, a depositary
of public money, and a financial agent
of the United States Government. In
serving in these capacities, a Federal
credit union may maintain the ac-
counts defined in subsection (a), pledge
collateral, and perform the services de-
scribed under United States Treasury
Department regulations for institu-
tions acting in these capacities.

(c) Funds held in a TT&L Remittance
Account, a TT&L Note Account, a
Treasury General Account, and a U.S.
Treasury Time Deposit—Open Account
shall be considered deposits of public
funds. Funds held in a TT&L Remit-
tance Account and a TT&L Note Ac-
count shall be added together and in-
sured up to a maximum of $100,000 in
the aggregate. Funds held in a Treas-
ury General Account and a U.S. Treas-
ury Time Deposit—Open Account shall
be added together and insured up to a
maximum of $100,000 in the aggregate.

(d) Funds held in a TT&L Remittance
Account, a TT&L Note Account, a
Treasury General Account, and U.S.
Treasury Time Deposit—Open Account
are not subject to the 60-day notice re-
quirement of Article III, section 5(a) of
the Federal Credit Union Bylaws.

[54 FR 18471, May 1, 1989]

§701.38 Borrowed funds from natural
persons.

(a) Federal credit unions may borrow
from a natural person, provided:

(1) The borrowing is evidenced by a
signed promissory note which sets
forth the terms and conditions regard-
ing maturity, prepayment, interest
rate, method of computation, and
method of payment;

(2) The promissory note and any ad-
vertisement for such funds contains
conspicuous langauge indicating that:

(i) The note represents money bor-
rowed by the credit union;

(ii) The note does not represent
shares and, therefore, is not insured by

12 CFR Ch. VII (1-1-06 Edition)

the National Credit Union Share Insur-
ance Fund.

[46 FR 29271, May 2, 1980, as amended at 47
FR 17979, Apr. 27, 1982]

§701.39 Statutory lien.

(a) Definitions. Within this section,
each of the following terms has the
meaning prescribed below:

(1) Except as otherwise provided by law
or except as otherwise provided by federal
law is a qualifying phrase referring to a
federal and/or state law, as the case
may be, which supersedes a require-
ment of this section. It is the responsi-
bility of the credit union to ascertain
whether such statutory or case law ex-
ists and is applicable;

(2) Impress means to attach to a mem-
ber’s account and is the act which
makes the lien enforceable against
that account;

(3) Member means any member who is
primarily, secondarily or otherwise re-
sponsible for an outstanding financial
obligation to the credit union, includ-
ing without Ilimitation an obligor,
maker, co-maker, guarantor, co-signer,
endorser, surety or accommodation
party;

(4) Notice means written notice to a
member disclosing, in plain language,
that the credit union has the right to
impress and enforce a statutory lien
against the member’s shares and divi-
dends in the event of failure to satisfy
a financial obligation, and may enforce
the right without further notice to the
member. Such notice must be given at
the time, or at any time before, the
member incurs the financial obliga-
tion;

(5) Statutory lien means the right
granted by section 107(11) of the Fed-
eral Credit Union Act, 12 U.S.C.
1757(11), to a federal credit union to es-
tablish a right in or claim to a mem-
ber’s shares and dividends equal to the
amount of that member’s outstanding
financial obligation to the credit
union, as that amount varies from time
to time.

(b) Superior claim. Except as other-
wise provided by law, a statutory lien
gives the federal credit union priority
over other creditors when claims are
asserted against a member’s ac-
count(s).
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